Date of Meeting: July 17, 2012
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BOARD OF SUPERVISORS
ACTION ITEM

SUBJECT: Finance /Government Services and Operations Committee Report /
Recommendation from the Courthouse Grounds and Facilities Committee Regarding Seasonal
Display on the Courthouse Grounds

ELECTION DISTRICT: Leesburg

CRITICAL ACTION DATE: July 17, 2012

STAFF CONTACT: Julie Grandfield, County Administration
ADVISORY BOARD CONTACT: Clint Good, Chairman
RECOMMENDATIONS:

Staff: Staff is not providing a recommendation since the Board of Supervisors directed that the
Courthouse Grounds and Facilities Committee should review and provide a recommendation on
this issue.

Advisory Board: The Courthouse Grounds and Facilities Committee recommends that the
government sponsored seasonal display consist of a live evergreen tree that would be 10°-14’ in
height and adorned with traditional non-blinking colored lights (with four bulbs per square foot),
ornaments that would consist of multi-colored balls and a lighted star at the top. The display
would also include a creche, a menorah and a Santa (to include a sleigh and reindeer
approximately 15’ in length). The Committee also recommends that wreaths and garlands of
greenery be hung on the fence of the courthouse lawn. The Committee further recommends that
the tree be placed in the traditional spot on the sidewalk in front of the Courthouse and that
placement of the other display items would be on the lawn beside the tree as depicted in the
attached schematic.

Committee: On June 11, 2012 the Finance/Government Services and Operations Committee
voted 3-1-1 (Williams against, York absent) to recommend that the government sponsored
seasonal display consist of a live evergreen tree that would be 10’-14" in height and adorned with
traditional non-blinking colored lights (with four bulbs per square foot), ornaments that would
consist of multi-colored balls and a lighted star at the top. The display would also include a
créeche, a menorah and a Santa (to include a sleigh and reindeer approximately 15’ in length).
The Committee further recommends that wreaths and garlands of greenery be hung on the fence
of the courthouse lawn, that the tree be placed in the traditional spot on the sidewalk in front of
the Courthouse and that placement of the other display items would be on the lawn beside the
tree as depicted in the attached schematic.



BACKGROUND: At the February 14, 2012 meeting of the Board of Supervisors, the Board
voted 9-0 to ban all unattended displays from the courthouse grounds, with the exception of a
government-sponsored seasonal display. The vote also included that the Courthouse Grounds
and Facilities Committee be tasked with creating a plan for the seasonal display, reporting back
to the Finance/Government Services and Operations Committee (FGSO) each month with a
status report with final recommendations on the plan submitted to the Committee for action by
the end of June, 2012. As requested, the Committee has provided monthly updates to the
Finance/Government Services and Operations Committee. This item transmits the Courts
Committee’s final recommendation.

On May 8, 2012, the Committee decided and voted on most components of the display. On
May 22, 2012, the Committee again discussed placement of the display items and voted
unanimously to approve a display schematic site plan (Attachment 1). In terms of size and
dimensions of display components, the Committee voted 9-0-1 (1 member abstained) to provide
a unified display with the identified components and to allow the Chairman to search for other
options [than those that may have been previously displayed]. Chairman Clint Good has since
done so and has offered ideas for specific display components, including a spotlight that could be
used to highlight the display (Attachment 2).

Votes reflecting these and all actions of the Courthouse Grounds and Facilities Committee
related to this issue are available through the Committee’s minutes at
http://www.loudoun.gov/index.aspx?NID=460.

During discussion of this issue at the June 11™ Finance/Government Services and Operations
Committee, it was indicated that purchase of the components would be delegated to staff and that
staff should follow the Court Committee’s recommendation on uniformity of materials. If the
Board approves the Finance/Government Services and Operations Committee’s
recommendation, staff would likely return to the Board with options for the type, cost and
procurement of display components. During the discussion, it was suggested by staff that the
display be in place during December. Staff was requested to attach Attorney General
Cuccinelli’s Opinion dated August, 2010 to this item. This is provided in Attachment 3.

FISCAL IMPACT: Cost will be based upon the final decisions on the display items with the
funding to come from existing budget resources.

ALTERNATIVES:

* Modify the recommendation.

* Do not have a government-sponsored seasonal display on the courthouse lawn.
DRAFT MOTION:

* | move the recommendation of the Finance/Government Services and Operations
Committee that the Board of Supervisors approve a government sponsored seasonal
display that consists of a live evergreen tree that would be 10°-14’ in height and would be
adorned with traditional non-blinking colored lights (with four bulbs per square foot),
ornaments that would consist of multi-colored balls and a lighted star at the top. The
display would also include a créche, a menorah and a Santa (to include a sleigh and


http://www.loudoun.gov/index.aspx?NID=460�

reindeer approximately 15’ in length). | further move that the display include wreaths
and garlands of greenery that will be hung on the fence of the Courthouse lawn; that the
tree be placed in the traditional spot on the sidewalk in front of the Courthouse and that
placement of the other display items would be on the lawn beside the tree as depicted in
the attached display schematic site plan.

Or

* | move an alternate motion.

ATTACHMENTS:

1 - Display Schematic Site Plan
2 - ldeas for Specific Display Components
3 - Attorney General Cuccinelli’s Opinion dated August 20, 2010
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PVC Indoor / Outdoor Menorah - 52" Tall

Price: $279.00 plus shipping

Celebration Display Electric Menorah - The soft eggshell color will match any decor
while the beautiful lights provide a warm glow. Manufactured with sturdy PVC (Polyvinyl
chloride) for a product that is built to last. Product stands 52 in. high X 34 in. wide. Easy
assembly and disassembly - instructions included. UL approved. Weather-proof.
Outdoor electrical cord included. Uses standard chandelier type bulbs.
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Large Nativity ($354.00 plus shipping)

e Made of high end marine grade, PVC material.

All nativities can be assembled in minutes or less (bigger size takes
longer).

o No fasteners or screws of any kind are required. Joints slide together
and are secured in place between points and stakes hammered into
your soil.

e All nativities are shipped in a custom designed, compact box that can be
used for storage between seasons.

¢ Ali nativities include the 3 piece star (one large star in black, one smaller
star in front and a center star hold it all together).
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Christmas Santa, Sleigh, Reindeer Yard Décor Set
$299.00 plus $125.00 Shipping

Sizes: Santa 3'; Santa & Sleigh 4'6"; Sleigh 3' Tall and 25’ Wide’;
1% Deer, Rudolph 5' Tall 33" Long

2™ Deer 33" Tall 59° Long
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Christmas Outdoor Santa Sleigh and 2 Reindeer Set  $189.00 plus shipping

« Beautiful 2 Deer and Sieigh Set

« Marine grade PVC plastic designed to withstand marine environment cannot
rot or delaminate

 Simple 30 second slide together assembly requires no screws or fasteners

o Composed of 1/2" thick material and supplied with tent stakes to ensure
stability even during harsh winter weather

» Sleigh - 24" Tall x 31.5" Long x 18" Wide ; Deer - 41" Tall x 29" Long x 11*
Wide
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Gamasonic GS-29W Solar-Powered LED Spotlight, White Bulb
Price: $18.20
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COMMONWEALTH of VIRGINIA

Office of the Attormey General
Keaneth T. Cuccinelli, IT 900 East Main Street
Asomey General August 20, 2010 Richmond, Virginia 23219
804-786-2071
FAX 804-786-1991
Vinginia Relay Scrvices
The Honorable Robert G Marshall m828-7l_1l7_.tl)
Member, House of Delegates
Post Office Box 421
Manassas, Virginia 20108-0421
Dear Delegate Marshall:
I am responding to your request for an official advisory opinion in accordance with § 2.2-505 of
the Code of Virginia.
Issues Presented

You inquire whether Loudoun County, under the U.S. and Virginia constitutions and our present
statutes, is compelled to prohibit holiday displays ~ both religious and non-religious — on public property;
and if not so compelled, under what conditions religious holiday displays, including those honoring the
birth of Jesus Christ, are permitted.

Response

It is my opinion that a local govemnmental entity is never categorically compelied to prohibit
holiday displays, including those incorporating recognizably religious symbols, because govemnments
enjoy considerable discretion in accommodating the religious expression of their citizens and cmployees
and in their own recognition of traditional seasonal holidays. It is further my opinion that displays
depicting the birth of Jesus Christ are permissible provided the government ensures appropriate content
and context.

Applicable Law and Discussion

The First Amendment to the Constitution of the United States declares that “Congress shall make
no law respecting an establishment of religion.” Article I, § 16 of the Constitution of Virginia provides
that

the General Assembly shall not prescribe any religious test whatever, or confer any
peculiar privileges or advantages on any sect or denomination, or pass any law requiring
or authorizing any religious society, or the people of any district, to levy on themselves or
others, any tax for the erection or repair of any house of public worship, or for the support
of any church or ministry; but it shall be left free to every person to select his religious
instructor, and to make for his support such private contract as he shall please.

1 U.S. CONST. amend. I.
*VA.CONST. art. 1 § 16.
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Turning first to the Virginia Constitution, the original meaning of the words “respecting an
establishment of religion” is probably reflected in Chapter II of the October 1776 Acts of the General
Assembly, which gives practical effect to § 16 of the Virginia Declaration of Rights of June 12, 1776.
The October enactment partially disestablished the church of Virginia by striking down “several
oppressive acts of parlisment respecting religion.” It also freed dissenters from taxation that supparted
the church so that “equal liberty, as well religious as civil,” would provail. That act also endod statutory
salaries for the Anglican clergy.’ The types of laws “respecting religion™ referenced were those designed
mmﬁnt?inamﬁmhimlwhgmﬁsimsrequhingchuchmdmmdmbhgmodsof
worship.

The Virginia Establishment Clause adopted by the Comvention of 1829-307 reflects an
understanding that religious equality and denominational nondiscrimination lie at the core of
establishment ooncerns and doctrine, along with prohibition of religious tests and taxation for the support
of religion. Joseph Story contemporameously wrote of the Federal Establishment Clause: “The real
object of the amendment was ... to exclude all rivalry among Christian sects, and to prevent any national
ecclesiastical establishment, which should give to an hierarchy the exclusive patronage of the national
govemment.™

Thus, viewed from a reasonable textualist and original understanding perspective, it is doubtful
that the Virginia Establishment Clause limits holiday displays on public property. Instead, the Virginia
Establishment Clause is implicated only by state action directly supporting or preferring a particular
church. For purposes of the Virginia Constitution, then, Article I, § 16 does not forbid a display merely
because of its religious content. This provision, however, does forbid religious favoritism toward a
particular sect or denomination.’

Current Federal Establishment Clause doctrine, on the other hand, does address governmental
displays with religious content. Unfortunately, the United States Supreme Court’s contemporary
Establishment Clause jurisprudence is “confusing and confused.™® In analyzing Establishment Clause
jurisprudence as it now exists two conclusions are nonetheless clear: (1) governmental accommodation of
religion is constitutionally permitted, and in some circumstances is required; and (2) holiday displays
erected by governments can be validly exhibited depending on content.

? 9 Hening’s Statutes at Large 164 (1776).

‘M

°Id at 165, 166.

¢ See 4 Hening’s Statutes at Large 204-09 (1727).

7 AE. DIck BOWARD, COMMENTARIES ON THE CONSTITUTION OF VIRGINIA, Vol. I at 292 (Univ. Press of Va.,
Charlottesville 1974)

# JosEPH STORY, COMMENTARIES ON THE CONSTITUTION, VOL. I § 1871 (1833).

? The Supreme Court of Virginia has noted that it has “always been informed by the United States Supreme
Court Establishment Clause jurisprudence in [its] construction of Article I, § 16.” Virginia Coll. Bldg. Auth. v.
Lynon, 260 Va. 608, 626, 538 S.B.2d 682, 691 (2000). The Court has not held that the Virginia constitutional
provision and the federal constitution’s Establishment Clanse are the same. The text and history of Article 1, § 16 do
namppmawmnﬂmﬁuﬁzmmemmdhphysmpublkmmlymdmﬁrmﬁm
content,

" Doe v. Dumcanville Indep. Sch. Dist., 994 F2d 160, 166 1.7 (Sth Cir. 1993). Compare Van Orden v. Perry, 545
U.S.677(2005)(disphyofm0anmmdmut'l‘exuMC‘pﬂolmﬁmﬁoml)(Hthh&ayer,J.,

concurring in the judgment), with McCreary County v. ACLU, 545 U.S. 844 (2005) (display of Ten Commandments
at Kentucky county courthouse unconstitutional) (5-4).
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Constitutional accommodation of religion begins in the text itself and its history is deeply rooted.
The oaths found at Article I, § 1, cl. 8 and Article VI, cl. 3 permit affinnation as an alternative to
swearing. This option is given to “known denominations of men, who are conscientiously scrupulous of
taking oaths (among which is that pure and distinguished sect of Christians, commonly called Friends, or
Quakers)”"! Nondenominational Sunday church services were canducted in the chamber of the United
States House of Represoutatives for a considerable period, and while President, Thomas Jefferson was in
regular attendance. Likewise James Madison, the sponsor of the First Amendment in Congress, attended
when he succeeded to the Presidency.”

The practice of governmental accommodation of religion also is embedded in case law and
statutes. Applying the Establishment Clause to the States for the first time in Everson v. Board of
Education, the Court recognized that the Clause “requires the state to be a neutral in its relations with
groups of religious believers and non-believers; it does not require the state to be their adversary™®
Although Everson accepted the concept of a “wall of separation between church and state,” taken from
Jefferson’s letter to the Danbury Baptist Associstion,'* the Court explained in Lynch v. Dormelly that the
“metaphor itself is not a wholly accurate description of the practical aspects of the relationship that in fact
exists between church and state.”’’ That is so because “(ilt has never been thought either possibls or
desirable to enforce a regime of total separation . . . " Not only does the Constitution not “require
complete separation of church and state; it affirmatively mandates accommodation, not merely tolerance,
of all religions, and forbids hostility toward any.”"’

Applying these principles, Loudoun County must accommodate religious items within the
personal space of employees under certain circumstances.'* In addition, where the County already has
provided a public forum or limited public forum, it will usually lack the right to exclude a religious
display of reasonable duration based solely upon content® Even where pre has
been created minatory fo ging
i if it makes clear that the County itself is not communicating a

Ry
o

religious message.”

U1 STORY, supra note 4, § 1838.

™ yamMEBs H. HUTSON, THE FOUNDERS ON RELIGION 8t xii (Princeton University Press 2005).

1 Bverson v. Bd. of Educ., 330 U.S. 1, 18 (1947).

“id 16 (citing Reynolds v. United States, 98 U.S, 145, 164 (1879)).

15 | ynch v. Donnélly, 465 U.S. 668, 673 (1984).

* Id. (citing Comm. for Pub. Educ. & Religious Liberty v. Nyguist, 413 U.S. 756, 760 (1973)).

" Id (citing Zorach v. Clauson, 343 U.S. 306, 314, 315 (1952); Ilinois ex rel. McCollum v. Bd. of Education,
333 US. 203, 211 (1948)). See also 42 U.S.C. § 20000-2(a)(1) (2006) (Civil Rights Act requires employers to
reasonsbly accommodate religion); 42 U.S.C. §§ 20000-2000e-17 (2006) (ministerial exception to Civil Rights
Act); 42 U.S.C. § 2000cc-1 (2006) (Religious Land Use and Institutionalized Person Act); 50U.S.C. Appx. § 456()
(conscientious objectors).

1* Wamock v. Archer, 380 F.3d 1076, 1082 (8th Cir. 2004) (display of personal Bible and framed scriptural
quotation by school district superintendent in his office were constitutionally protected and did not violate
Establishment Clause).

* Capitol Square Review & Advisory Bd. v. Pinette, 515 U.S. 753 (1990); Chabad-Lubavitch of Geargia v.
Miller, 5 F.3d 1383, 1387-92 (11th Cir. 1993) (en banc).

% ACLU v, Wilkinson, 895 F2d 1098 (6th Cir. 1995) (rustic stable without figures on capitol grounds did not
mmmmmmammmwywmmmmemmamucmmh
mmciﬁmmdﬂmmedkphym«mmmdwmmncﬁmdsnmwmﬁmmdmmmbym
state of any religion or religious doctrine). See also Capitol Square Review and Adv. Bd. v. Pinette, 515 U.S. 753
(1995) (although unable to agree on a rationale, Court holds that the government may not refuse on Establishment
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2 i B ly religious symbols
rom constitutional attack, decoration of public buildings with such secular items as lights, candy canes,
wreaths, poinsettias, fir trees, snowflakes, and red and green ribbons should raise no serious constitutional
objection.”

In adjudicating public display cases, the Fourth Circuit employs a combination of the Lemon and
government endorsement tests.” The Lemon three-prong test seeks to determine whether a governmental
action (1) has a secular purpose, (2) whether its principal or primary effect is one that neither advances or
hhﬁhmﬁgimand@)wheﬁuﬁemﬁmﬂummegwmmmdmmm
religion.” Although Mellen initially identified Lemon and govemmental endorsement es competing
tests,” it then merged the governmental endorsement test into the secand prong of Lemon by holding that
state sction which “suggests to the reasonable, informed observer that [government] is endotsing
mﬁgiom;dmonmmsﬁn&eehaﬂmpdwﬁmlmﬂwpuﬁwipdmpimuyeﬁmdadvmhg

that jg

religion. Although the inquiry is fact-specific, a_holiday Dig ot exclusivels
relig‘ousandcneﬂmisagofabmaderoelabmﬁmoﬂheholid_azmonwml satisfy the Lemon
test.
am—

In sum, although it is certainly possible for a locality to violste the Establishment Clause by
exhibiting or authorizing Christmas and other holiday displays,® such displays are not per se
impermissible provided that the County is careful with respect to content and context.

Clause grounds to display religious symbol when nature of the public forum is known or publicly announced).
Pinette effectively overrules Smith v. County of Albemarle, 895 F.2d 953 (4th Cir. 1990) (private club may not
display religious holiday symbols on public property because public may mistakenly interpret private display as a
public one, notwithstanding disclaimer that display was erected by private club).

2 See Lynch, 465 U.S. at 685.

# See ACLU v. Schundier, 168 F.3d 92, 95 (3d Cir. 1999) (display containing créche, Menorah, Christmas tree,
ﬁmofmmmmmsmmxmmmmmﬂmmﬁwmm
of series put up by city throughout year to celebrate its residents’ cultural and ethmic diversity did not violate
Establishment Clause); Mather v. Mundelein, 864 F.2d 1291, 1292-93, reh’g denied, 869 F.2d 356 (7th Cir. 1989)
(nativity scene in park near City Hall did not violate Establishment Clanse because it was located in midst of other
secular symbols of season).

”MdlmmBmﬁng,327F.3d3ss,370(4&xCinMOS)C“ﬂlhﬂﬂwSupmscomtwmlumemd
mﬁdmmﬂﬁnﬁwmﬂyﬁnlbmmrk,ﬂﬂs%muﬂnlymhmhwﬂmﬁngﬂwomﬁmﬁmnyof
logislation under the Establishment Clause'"(citations omisted)).

 Lemon v. Kurtzman, 403 U.S. 602, 613 (1971).

B Mellen, 327 F.3d at 370,

B Id at374-75. See also Lambeth v. Bd. of Comm’rs, 407 F.3d 266 (4th Cir. 2005) (applying same test to the
motto “In God We Trust” an county building).

7 See Elewski v. City of Syracuse, 123 F.3d 51 (2nd Cir. 1997) (applying Lemon test and holding that manger
scene and menorah display did not violate the Establishment Clause when considered alongside Christmas tree and
other secalar symbols such as lights, greenery, wreaths, 2 snowman and a reindeer).

3 ACLU v. Birmingham, 791 F.2d 1561 (6th Cir. 1986), cert. denied, 479 U.S. 939 (1986) (city-owned and city-
mmmmymmmm“mmimbmlmwmywmmm
celebration, violates Establishment Clause).
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Conclusion

Accordingly, it is my opinion that a local governmental entity is never categorically compelled to
prohibit holiday displays, including those incorporsting recognizably religious symbols, because
govemnments enjoy considerable discretion in aocommodating the religious expression of their citizens
and employees and in their own recognition of traditional seasonal holidays. It is further my opinion that
displays depicting the birth of Jesus Christ are permissible provided the govemment ensures appropriate
content and context.

With warmest regards, ] am
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